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Tltla 2C 

Chapter 104 (New) 
Materiel Wltneaees 

•t 

2 C: 104-1 
to 

2C: 104-9 
12 

Repealer 

P.L.1W4, CHAPTER 126, approval October 26, 1994 
im Assembly No. 1043 

CORRECTED COPY 

J AN ACT concerning material witiieeese. eaaetinf a now chapter 

2 104 of Title 2C of the Now lereey Statutes and repealing parte 

3 of the stetutory lew. 

4 

I BE IT ENACTED iy the Senate and General Autmbty of the 

• Saafo of Horn Jersey? 

7 l. A now chapter 104 is added to Title 2C of the Now lereey 

• Statutee ee fallows: 

• 2C.104-1. DofiOitlOM. 

10 a. A material witnaaa la a peraon who hao information matorial 

It to thopnoacotionordofoooeof a crime. 

12 h> A material witness order is o oourt order furing conditions 

IS ninaiiry to eei^ the appeerence of e peteon who teaOikely to 

14 raapond to o subpoena and who boo information material to too 

10 flfoooootion or defense of o pending indictment* acousstion or 

Wconmleint tor o crime or a criminal iaveetieation b e fore a ssand 

if lory. 

20 a. The Attorney Control, county proooeutor or defendant in a 

ej^ e^ ^^pjjyj^^yj^yj^ o^Bse^jn^Nft Sflasn^p^ ^o^Pfln^^ ^eee^ ot jjo^o^^oT' ^B^l ^e^(l o5fco^Jpo^p^ee^ ^s^sVsflFfi o^uWs^ o^etfo 1 

22 order coomelting a person to appear at o material witneoa 

23 heofmt, if thoro lo probable couss to bolhw o toot: {1} the person 

24 bos j ntowoo tMBi matorial to the prosecutioo or defense of 

0(4) ^NBs^sVss^so^^ os)s4eKu)o^sVo 0^sfsn^Mos9o)o/S^ ^BQo^oe^ss^ss^ sfiOHs^ 9k ^BsfftEBflP CnT' 0) 

«« cnmtnei awsBugstion swore a grene jury ana (S| me ponon ■ 

27 unlikely to respond to ouhpoiria Toe ojjBsntton may be 

20 occomponiod by an application for on snoot w ar r ant whan there 

29 oj proboMe cooso to hoVovc toot ths person wiU net ssooor st the 

30 material wttnaet twaftng soloes oriented* 

31 b. Too tf f il^i tt ffff ahell include o copy of any fr mMm §, 

32 ind a etmo nt* oorepleint or oocosotion end an af fidovit nwirtilnsin 

33 (I) too name and oddroas of the person alleged to bo matorial 

3M»i ^O^e^o^JsTeeesnip ^ss^| 9R&t&K!&l(tiPJf Ojp^F tso^o^ oI^MI^ojo^ OjMs^ttr4r^o^9d o^O^ ojHs^ ons^flssYVVfll Jo^J^ tLg4ssf 

35 ellegod materiel witnses sod the relevonoo to the wlmbiel notion 

30 or Mvestlgstien. (3) a eummsry of the foots siamorting the bolief 
3? thot the peraon possesses information materiel to the pending 

31 cnminsl oction or mveetlgation, and (4) aommary of the foots 
3t supporting too claim thst the aUeged mststUl witnomUoniUtoty 

40 to respond to a lubposns, 

41 e. If the application requests 00 arrest wsnonti tint offklsvit 

42 shell sot forth why Immediate arrest hi nscssasry. 

iJ(p^e^o^C^e^# s?e^^e s^^Ro^"^o5# 

44 2C.104-3. Order to sopesf. 

4ft 0. if thoro io probable csuse to believe that e meterisl witness 

40 order may isms againat the pstoon named in the epplloetion» tho 

47 fudge may order the peraon to ippsar at a hearing to determine 
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1 whether the parson should be adjudged a material witness. 

2 b. The eider ami a copy of the application shall be served 

3 personally upon the alleged material witness at least 48 hours 

4 before the hearing, unlets the }udfe adjusts the time period for 

5 good cause, and shall advise the person of: 
8 (1) the time and place of the hearing; and 

7 |S) the tight to be represented by an attorney and to have an 

8 attorney appointed if the person cannot afford one, 
source: new. 

10 2 C: 104-4. Arrest With Warrant. 

12 named in the application will not be available as a witness unlses 

13 immediately arrested, the lodge may iasue an arrest warrant. 

14 The arrest warrant thall require that the person be brought 

15 before the court fanmediatery after arrest. !f the arrest does not 
18 tafco pjaeo dwring ftguiar court hours, the person shall be brought 

t? to the enjeffency-dutySupenot Court H»d^- 

18 b. flu judge shall inform the peiton of s 

18 (1) the roam for arrest; 

21 person hi a material witness, and 

22 |f ^ ^^ a ^^^L Md to m ***** WtiM* 

18 dent and oonvinclng iwiihrorn that the person wiU not be 

88 available at • witness unless row fined, the judge nay order the 

27 person oonfiaod until the material witness hast in which obeli 

28 tato place vrfthm 48 hours of the arrest. 
28 Source? IA.182-2. 

30 2&1M-8. Arreet Without Warrant. 

31 a A law anfofcensBBt offioer may arreet an alleged material 

«wttntos without • wsi rs n t onhr If the arreet oocura prior to the 
^^wwswsewasf «woMSMsep"so* ^s> wfwsjbsjsshsw vnsys; aw wmpbv esNisiiBSBfw wwsnnw bs'w-sbb™ »wf ^ppshw 

33 filing of an in it iptin ent. accusation or oomplaint for ■ crime or 

34 the initiatton of a tr r t m witt investigation before • grsnd jury, and 
31 if the officer baa prffbo Me cause to believe that: 

38 (l) e crinw hot been conuMttod; 

3? (2) the alleged material witness has information material to 

38 thcproatcvtionof that crimes 

38 (3) the alleged material witness will refuse is cooperate with 

48 the officer a tbn investigation of tha^ 

41 (4) the delay necessary to obtain an arrest warrant or order to 

42 appear would result in the unavailability of the alleged material 

43 witness. 

44 b. Following the warrantless arrest of an alleged material 
48 witness, the taw enforcement officer shall bring the person 

48 Sunerior Court hates. The hatea shall d a iaw a hi* w heth e r there is 

(HRssB^pssown ^ewsreno » pssssBBjgws g^pssjajw assesses* eroioiHitsssi w»s*Pspie)ssBto onownesj bsbt 

48 p r obable cause to believe that the penon hi a material wltnsaa of 

to a crime and* If an indictment, a ccu s a tion or complaint for mat 

81 crime hat not issued or if s grind |ury has not comnioncod a 

82 criminal inveatigation of that crime, the judge ahall datertnine 
§3 whether there k probable causa to believe that, within 48 boum 
84 of the arrest, tn indicimant, aceuMlion or oomplaint will taut or 
55 a grand )ury Invottlgition will oommsnee, The judge then shall 
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1 proceed m if an application for a warrant has baas made under 

2 N.J.S.2C:104-4. 

3 Source: New. 

4 20:104-8. Material witnaai haarina. 

8 a. At the material witness hearini, the following rigtita nail 

8 be afforded to the parson: 

7 (1) the right to be repraianted by an attorney and to have an 

8 attorney appointed if the peraon cannot afford one; 

9 (2) tto right W be heard an^ to pieeent wi tn aai M and evidaa^ 
to (3) the right to have ail of the evidence consklerad by the 
it rfltift in wpp uf t of the epffih?ith>m iwd 

12 (4) the right to con fro nt tad rroat iinmint witneeaaa. 

13 b. If the htdte finda that there ia probabla newts to believe 

14 that the peraon It unlikely to raapond to r wirtiprtnt and haa 
l§ information material to the proaacution or dafanao of a ponding 
18 indectmonti aocuaation or oomplaint for a crima» or a cfBSrinel 

17 investigation ba tero t grand Jury* t h e halga ahall dttatntino that 

18 the peraon it a material witnaaa oof may aat the oonditionB of 

8?tK$4MaVNi ^tit BjBH gwUMt^Mka^aai ^aVSoe^BBpaMni 

20 c If the tBigo finds by clear and oonvtnetaf evidence that 

21 coirflaement hi the only method that will aooara tha agpntoaoo 

22 of the materia l witnaas. tha ledge may order tha oonflaBBBtnt of 

23 tha material witaoaa. 

24 4- ffrt |*dgt ifmlf tft Ptfih tfiff facta and reasons in swypoft of 
28 tha matartal witnaai orc l sr on the r e c o rd . 

28 Source: 2*162-2. 

17 2C< 104-7. Conditions of retaaae; rwiflnanrant 

28 to A ffl w if aitd poraon f *H * not ho hold hi paV or priaon* hot 

SL^E^ bbbb^SJSI faVe^ B^BB^BB^^fl^lk awO 1 ^efl^awol^Oo^o^BB^BB^Bw^ 4J£MaVpBiB9Iop^ Ja^Ja^i bb^O^Jw^IIob^ (Bbb^bbbb^bboob^^P ^Sflnfloie 

31 ptrfiw hfW on aw af p liB t f TMt for e me ter * * ! teoMdwi' lawM he 

32 the least nalihiin to off ectuata the oppaatonoa of tha matatial 

33 witaoos. A pjdga mays 

34 {1} place tha witness in the custody of o dasignBtad poraon or 

38 (2) restrict tha travel of the peraon! 

37 {3} foojejfo the pa w o n to report* 

38 (41 Mt balk or 

39 (8) ttnpoaa other reaaonable leetrJctlBBB on the material 

40 witness. 

41 c« A poraon confined ahall bo poid 9iQ.ro par boy* and whao 

42 the interacts of iustiee footttoo* the banjo may orotr odattional 

^Kn^ ^PNa^^VMNH^^ 0Ob5H1 ^^N(5tMBdaafl^P oobbb) OBOa^o^OBOnni g^a^BMamlpldbdi lONH^ oSBaB^nnioj^BB^J b^Ib^bbwOB^ 

44 the confinement. The oartv obtaiaJna tha matatial wiowns oadar 

48 baaia the cost of confinement and payment anloai the party It 

48 anftfatt. 

47 SOUtOK 2 A: 182-3. 2A:182-4. 

48 2C:104-8. Deposition. 

49 A material witness may apply to tha Superior Court for on 

M order dlroetini that o daoosition bt lahjo to ntaanrvo tha 

M witnaaa 'a testimony. After the irtimsitlirn la taken, tha rntnt 
wwae^Bmep bp vnannnvaonnnogy r- » w« »w» wbbb* nBwBOBWBBBn»BnnB» an* bbbbb^bbbbj bnbbbi g^BBBawov 

8J^2 fle^onnoi ^4no5on^OB^ o^LowJ ^^PflRRMI ffl^f oown^o^B^BB^flpo^KPMlBrti 49fian)$BnwBwflMl aaft oo^Nf* JPI^Jj^^aWrtnB^ili 

83 witnaai order and impoot tha loast rattriotlvo oelafttlonn to 

84 secure tha appearance of the material wttnoM. 
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1 Source; New. 

2 2C: 104-9, Orders appealable. 

3 A material witness order snail constitute a final order for 

4 purposes of appeal, but, on motion of the material witness, may 

5 be reconsidered at any time by the court which entered the order. 

6 Source: New. 
1 2. The following are repealed: 
8 N. J.S.2A:182-2 throuflt 2 A: 162-4 inclusive, 
i 3. This set shall take effect immediately. 
10 
11 

12 STATEMENT 

13 

14 to criminal law. a witness whose te stimony hi crucial to either 

10 la moat turtsdlctions, if a material witness refuses to testify 

1 7 n*HHwfj|y, that witness may be leojuostod to furnish bond far hit 

19 tostifiaa. The coaatltutionality of the pr ese nt Now Jersey 

20 statutes (N.JA2A:182-3 at aaq.) a ovora in g the ccrnpollmg of 

21 mtitnnny to g f t rnfrn J pjooaadtop wot challenged to State v. 
Hatiw> 888 N«I* Sup*. 387 (Law Dhr. 1SB8L The court to MiatL 

23 while i r f t i ft l tf f r u the baaie authority of the State to compel 

24 teetimoay to crimina l proceedings, ruled that the praeaot atatotas 
2ft Itcktd sufficient procedural safeguards ami eugjeaetod guidoltoee 
28 to be followed by c o urts in the ftiture la doaUns wtth matorial 

27 witmim, Tim court in Mjg* further suggested not the 

28 Lagtalatttro ahfttdtt meet statutory pwu B o os aovomtof mttttit 1 

20 ' to liapenat to the con c ern s raised to mil, tlaa Mil would 

91 repeal the ft* * ***! * statutea dealing with tortmwny to cilmtoal 

32 cases ami enact a now chapte r (Chapter 164) pertatotog to 

^P^wl^^s^lf^N(^ ^8^I^^Bp^((wM(^ o^m^ ^NftoT^ (tts? ^^'J^JjS jw^G^s) S^JoVpp^ jp^p^CBflJ^ 49^ ^fte^sw^p8^(fcw38v 

34 oado. Tho p w iaion i of the bill or*, btowj on wotwime^dJHlo'Hf of 

31 the Law RaotoSan Commission. 

30 Taa frJ V mi im to m tmimt Amtmtmtltm off "fTriUfWa ftf the bill? 

w/w* vviw »^wwaw^»"Wiwm) wbf w* wpwipwp- wwiw*w#*"ww ^pp wpjpw •■www^w^w wpp wjp^pj 

17 2C: 184-1. Thts section defines a naterUd witiiem m a peraan 

»wh© has material e v iden ce to tho ncoeectttinn or defense off a 
vwppp* pnvivi w^pw w p^pippppw »^p wv nj^a^vwpjpwMBwawaaww vpbpvwmnrvws wm w* 

39 crime. Tho auction also defines a matorial witness order aa a 

40 court order flams cowdittona necessary to eeeure the sffoarance I 

4t of a matorial witness. I 

43 tho dafenaa may apply to Superior Court for aa o ro ^c ore poU mt V:- 

44 a ner aa a to aoaoar at a materiel witnees haarlna if mora la 

™ ^ W* ■PwiPp^aPJPJ ■pgpgp^ppjpj ^p ww^^mm^pm p^pjp WMWPJPV WPW^pPPP"PaBJ ^PPapP^p WW 

41 rwntiahla eauae to believe that the aamno baa iaJkHmataan 

»W BrlvVWVffW WWWWw P*P flPWPpw ~ W 1PMPJPJ ^ 1»™ SW1P"I»WJPW PvapBr PJPIWInfWlfWW S i 

48 material to a pending criminal imastigatton ami tho paiaon la 

47 unlikely to mepond to a luhpfltwn. An s jfiHBillB t i mop bo 

48 accompanied by an application for an arrest warrant If thorn la 

49 probable cause to believe that person will oat appall 1 tattle 
M arretted, 

n This section oontetat two chana a s from nraaant law. flint. 

ova ifffow eawjawnwaaee wmmnowjewmw iim wMwamw^waar •■wjuui mm^ujawawjajfi owjwo wojoeamf 

82 present law do«ai»tpMffno wthortseths 

83 testimony of a malarial witness. 8tcondly, tho oooft to Mtojk 
34 ftilad that a malarial witness may only bo compslM b) testify It 
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1 titers Is s pending indictment. TWa section ceatemplstes thst s 

2 material witness could be compelled to testify during the grand 

3 jury phase of a criminal investigation. 

4 26:184-8. This section provides that if then is probable cense 

5 to believe thet a material witness order may awe against the 
8 per s on named in the application, the court shall lasso an order 
7 requiring the person to appear at • beimng. Notice of the 
I hearing should be served upon the alleged material witness at 
• least 48 hours bsfore the hearing and the witness shall be notified 

to of bis right to be represented by an attorney. 

11 JC: 114-4. This section provides thst ■ court may issue an 

12 arrest warrant for an alleged material witness If woes is clear 

13 and o w ing i ng evidence thst the p er so n will not be available to 

M testify unlace arrested. Any nemos so arrested would be 

a^wj^ o^e^Mfl6MBotto^ft^^n^|^ Jp^^yWo^pJo^e' 8-oJ OoWks?^ ^afo^eo^ ^9eWesTo^ fp^flr^em^s! ^^w^oJBl le^oi n^BVfen^SVte^l 

Wto rtltMM Am arrwtwl omn tader anomorf sto eeyjdltione uelass 

17 cenJummont hi the only meth o d f^rt f f t would insure ths 

10 appeorance of the witness. If a person is confined* the material 

10 witness beering twn?t be hold within 48 hours. 
28) It z 184 1. This section euthorisos law e nfo r ce ment offloen m 

21 arrest alleged material witnomes without a w ar r ant In eirfgoot 

23 offlcsY and a potential witness at e crime eoene. The lew 

24 enforcement officer must bring the erreeted person before a 
28 tudajc sosnedletoly efter afiest eo net too iudge may review the 

17 HcrM** ^"eecUoT S awSst 'gocadum goMmmg 

28 material witness lumrings. If the court finds etrtreWt cause to 

20 believe thet the potion is iwlihfly to roopond to o oubpoena end 

30 hot metotial ferformotion. the court absU doclere thet person to 

31 be e material witness and release the person under appropriate 

32 restrainta. If the court finds by deer end oonvincing evidence 

33 not no other rem of restraint will eoeure the ap pe ar e no e of • 

34 meteriel witness, the court may order nil the witness ho 
38 conftood 

36 At a meteriel witness hosrtm. *°e atteged meteriel witness 

37 would hovo the right to be to prawnt od by counsel; no right to 

38 pr eee nt wttnaeses and evidence end the right to cm os swnmins 
30 wimishi. 

of 2C:10«-T. Ttas section lists conditions wMeh a court may 

41 unpose to insure the appearance of a materiel witness. Tones 

43 travel reetrietions, and ball. 

44 Tlnseectlon elao provides that a person confined as a meteriel 
48 witness may not be hold In loll but must bo lodged hi comfortable 
48 quorten and provided ordinary toed. The State or the defense 

47 »h^^ W the msunalwtu^ 840.00 for ^<isycor^ 

48 Preeent law requires o 11.00 par day parmeni. Federal low 
40 provides for the payment of 8w.00 per o^ to mateiisl witneem 

81 3C: 184-8. Trot ooBtlM givot o materiel wilnem the right to 

82 apply to court for an order requiring the taking of a doooettioo to 

83 preserve the testimony of the wltnon. Deposition at on 

84 alternative to continued confinement Is now allowed by ooort 
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1 rule. The taking of ■ depoeition In precervc tettisMoy vacates 

2 any OMflneBtent offer by too court and requires tho court to 

3 modify too material witooat older to eaeure that too lout 

4 restrictive oondttiofla of roioast bo impoaod on tha material 

ft witDOSt. 

• 2C:lM-a}. TbJa ■action makaa a material wltaooi order o final 

• an appeal without wove with tho Appallato Dtviokm. Id tho 

• abaoneoof thia ptovidon it to uooleo; whether a iMteriaiwitseei 
10 older to a ator lo co toty or ffauL The ooort which twtt f t if tho oidor 
It fotojao (uricdiction whao ao appoalia token to oooolo the witness 

12 (o oenjy to tho ooort Jbo o ojodlfiootsflei of the ojthjjstej ojedor 

IS 

14 

If _ __ 
16 

tf taocta o oow chepter hi tho criminal coda partokdng to matorial 

It witnesses. 
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1 Source; New. 

2 2C: 104-9. Orders appealable, 

3 A material witness order shall constitute a final order for 

4 purposes of appeal, but, on motion of the material witness, may 

5 be reconsidered at any time by the court which entered the order. 

6 Source: New. 

7 2. The following are repealed: 

8 N.J.S.2A:162-2 through 2A:162-4 inclusive. 

9 3. This act shall take effect immediately. 
10 

11 

12 STATEMENT 
13 

14 In criminal law, a witness whose testimony is crucial to either 

15 the defense or prosecution is referred to as a material witness. 

16 In most jurisdictions, if a material witness refuses to testify 

17 willingly, that witness may be requested to furnish bond for his 

18 appearance and, for want of surety, be confined until he 

19 testifies. The constitutionality of the present New Jersey 

20 statutes (N. J. S. 2 A: 162-3 et seq.) governing the compelling of 

21 testimony in criminal proceedings was challenged in State v. 

22 Misik , 238 N.J. Super. 367 (Law Div. 1989). The court in Misik, 

23 while upholding the basic authority of the State to compel 

24 testimony in criminal proceedings, ruled that the present statutes 

25 lacked sufficient procedural safeguards and suggested guidelines 

26 to be followed by courts in the future in dealing with material 

27 witnesses. The court in Misik further suggested that the 

28 Legislature should enact statutory provisions governing material 

29 witnesses. 

30 In response to the concerns raised in Misik , this bill would 

31 repeal the existing statutes dealing with testimony in criminal 

32 cases and enact a new chapter (Chapter 104) pertaining to 

33 material witnesses as part of Title 2C, New Jersey's criminal 

34 code. The provisions of the bill are based on recommendations of 

35 the Law Revision Commission. 

36 The following is a brief description of the provisions of the bill: 

37 2C: 104-1. This section defines a material witness as a person 

38 who has material evidence to the prosecution or defense of a 

39 crime. The section also defines a material witness order as a 

40 court order fixing conditions necessary to secure the appearance 

41 of a material witness. 

42 2C: 104-2. This section provides that either the prosecution or 

43 the defense may apply to Superior Court for an order compelling 

44 a person to appear at a material witness hearing if there is 

45 probable cause to believe that the person has information 

46 material to a pending criminal investigation and the person is 

47 unlikely to respond to a subpoena. An application may be 

48 accompanied by an application for an arrest warrant if there is 

49 probable cause to believe that person will not appear unless 

50 arrested. 

51 This section contains two changes from present law. First, 

52 present law does not seem to authorize the defense to compel the 

53 testimony of a material witness. Secondly, the court in Misik 

54 ruled that a material witness may only be compelled to testify if 
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1 there is a pending indictment. This section contemplates that a 

2 material witness could be compelled to testify during the grand 

3 jury phase of a criminal investigation, 

4 2C: 104-3. This section provides that if there is probable cause 

5 to believe that a material witness order may issue against the 

6 person named in the application, the court shall issue an order 

7 requiring the person to appear at a hearing. Notice of the 

8 hearing should be served upon the alleged material witness at 

9 least 48 hours before the hearing and the witness shall be notified 

10 of his right to be represented by an attorney. 

11 2C: 104-4. This section provides that a court may issue an 

12 arrest warrant for an alleged material witness if there is clear 

13 and convincing evidence that the person will not be available to 

14 testify unless arrested. Any person so arrested would be 

15 immediately brought to court. The court would then be required 

16 to release the arrested person under appropriate conditions unless 

17 confinement is the only method which would insure the 

18 appearance of the witness. If a person is confined, the material 

19 witness hearing must be held within 48 hours. 

20 2C: 104-5. This section authorizes law enforcement officers to 

21 arrest alleged material witnesses without a warrant in exigent 

22 circumstances such as an encounter between a law enforcement 

23 officer and a potential witness at a crime scene. The law 

24 enforcement officer must bring the arrested person before a 

25 judge immediately after arrest so that the judge may review the 

26 propriety of the arrest and set appropriate conditions of release. 

27 2C: 104-6. This section establishes procedures governing 

28 material witness hearings. If the court finds probable cause to 

29 believe that the person is unlikely to respond to a subpoena and 

30 has material information, the court shall declare that person to 

31 be a material witness and release the person under appropriate 

32 restraints. If the court finds by clear and convincing evidence 

33 that no other form of restraint will assure the appearance of a 

34 material witness, the court may order that the witness be 

35 confined. 

36 At a material witness hearing, the alleged material witness 

37 would have the right to be represented by counsel; the right to 

38 present witnesses and evidence and the right to cross-examine 

39 witnesses. 

40 2C: 104-7. This section lists conditions which a court may 

41 impose to insure the appearance of a material witness. Those 

42 conditions include placement in the custody of another person; 

43 travel restrictions, and bail. 

44 This section also provides that a person confined as a material 

45 witness may not be held in jail but must be lodged in comfortable 

46 quarters and provided ordinary food. The State or the defense 

47 shall also pay the material witness $40.00 for each day confined. 

48 Present law requires a $3.00 per day payment. Federal law 

49 provides for the payment of $40.00 per day to material witnesses 

50 confined in connection with federal prosecutions. 

51 2C: 104-8. This section gives a material witness the right to 

52 apply to court for an order requiring the taking of a deposition to 

53 preserve the testimony of the witness. Deposition as an 

54 alternative to continued confinement is now allowed by court 
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1 rule. The taking of a deposition to preserve testimony vacates 

2 any confinement order by the court and requires the court to 

3 modify the material witness order to assure that the least 

4 restrictive conditions of release be imposed on the material 

5 witness. 

6 2C: 104-9. This section a material witness order a fin. 3.1 

7 order for purposes of appeal entitling the material witness to file 

8 an appeal without leave with the Appellate Division. In the 

9 absence of this provision it is unclear whether a material witness 

10 order is interlocutory or final. The court which entered the order 

11 retains jurisdiction when an appeal is taken to enable the witness 

12 to apply to the court for a modification of the original order. 
13 

14 

15 

16 

17 Enacts a new chapter in the criminal code pertaining to material 

18 witnesses. 



ASSEMBLY JUDICIARY, LAW AND PUBLIC SAFETY 
COMMITTEE 



STATEMENT TO 

ASSEMBLY, No, 1043 
STATE OF NEW JERSEY 

DATED: FEBRUARY 7, 1994 

The Assembly Judiciary, Law and Public Safety Committee 
reports favorably Assembly Bill No. 1043. 

In criminal law, a witness whose testimony is crucial to either 
the defense or prosecution is referred to as a material witness. In 
most jurisdictions, if a material witness refuses to testify willingly, 
that witness may be requested to furnish bond for his appearance 
and, for want of surety, be confined until he testifies. The 
constitutionality of the present New Jersey statutes 
(N.J.S.2A:162-3 et seq.) governing the compelling of testimony in 
criminal proceedings was challenged in State v. Misik , 238 N.J. 
Super. 367 (Law Div. 1989). The court in Misik, while upholding the 
basic authority of the State to compel testimony in criminal 
proceedings, ruled that the present statutes lacked sufficient 
procedural safeguards and suggested guidelines to be followed by 
courts in the future in dealing with material witnesses. The court 
in Misik further suggested that the Legislature should enact 
statutory provisions governing material witnesses. 

In response to the concerns raised in Misik , this bill would repeal 
the existing statutes dealing with testimony in criminal cases and 
enact a new chapter (Chapter 104) pertaining to material witnesses 
as part of Title 2C, New Jersey's criminal code. The provisions of 
the bill are based on recommendations of the Law Revision 
Commission. 

The following is a brief description of the provisions of the bill: 

2C: 104-1. This section defines a material witness as a person 
who has material evidence to the prosecution or defense of a 
crime. The section also defines a material witness order as a court 
order fixing conditions necessary to secure the appearance of a 
material witness. 

2C: 104-2. This section provides that either the prosecution or 
the defense may apply to Superior Court for an order compelling a 
person to appear at a material witness hearing if there is probable 
cause to believe that the person has information material to a 
pending criminal investigation and the person is unlikely to respond 
to a subpoena. An application may be accompanied by an 
application for an arrest warrant if there is probable cause to 
believe that person will not appear unless arrested. 

This section contains two changes from present law. First, 
present law does not seem to authorize the defense to compel the 
testimony of a material witness. Secondly, the court in Misik ruled 
that a material witness may only be compelled to testify if there is 
a pending indictment. This section contemplates that a material 
witness could be compelled to testify during the grand jury phase of 
a criminal investigation. 

2C: 104-3. This section provides that if there is probable cause 
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to believe that a material witness order may issue against the 
person named in the application, the court shall issue an order 
requiring the person to appear at a hearing. Notice of the hearing 
should be served upon the alleged material witness at least 48 hours 
before the hearing unless that time period is adjusted by a judge and 
the witness shall be notified of his right to be represented by an 
attorney. 

2C: 104-4. This section provides that a court may issue an arrest 
warrant for an alleged material witness if there is clear and 
convincing evidence that the person will not be available to testify 
unless arrested. Any person so arrested would be immediately 
brought to court. The court would then be required to release the 
arrested person under appropriate conditions unless confinement is 
the only method which would insure the appearance of the witness. 
If a person is confined, the material witness hearing must be held 
within 48 hours. 

2C: 104-5. This section authorizes law enforcement officers to 
arrest alleged material witnesses without a warrant in exigent 
circumstances such as an encounter between a law enforcement 
officer and a potential witness at a crime scene. The law 
enforcement officer must bring the arrested person before a judge 
immediately after arrest so that the judge may review the propriety 
of the arrest and set appropriate conditions of release. 

2C: 104-6. This section establishes procedures governing 
material witness hearings. If the court finds probable cause to 
believe that the person is unlikely to respond to a subpoena and has 
material information, the court shall declare that person to be a 
material witness and release the person under appropriate 
restraints. If the court finds by clear and convincing evidence that 
no other form of restraint will assure the appearance of a material 
witness, the court may order that the witness be confined. 

At a material witness hearing, the alleged material witness 
would have the right to be represented by counsel, the right to 
present witnesses and evidence and the right to cross-examine 
witnesses. 

2C: 104-7. This section lists conditions which a court may 
impose to insure the appearance of a material witness. Those 
conditions include placement in the custody of another person, 
travel restrictions and bail. 

This section also provides that a person confined as a material 
witness may not be held in jail but must be lodged in comfortable 
quarters and provided ordinary food. The State or the defense shall 
also pay the material witness $40.00 for each day confined. Present 
law requires a $3.00 per day payment. Federal law provides for the 
payment of $40.00 per day to material witnesses confined in 
connection with federal prosecutions. 

2C: 104-8. This section gives a material witness the right to 
apply to court for an order requiring the taking of a deposition to 
preserve the testimony of the witness. Deposition as an alternative 
to continued confinement is now allowed by court rule. The taking 
of a deposition to preserve testimony vacates any confinement 
order by the court and requires the court to modify the material 
witness order to assure that the least restrictive conditions of 
release be imposed on the material witness. 
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2C: 104-9. This section makes a material witness order a final 
order for purposes of appeal entitling the material witness to file an 
appeal without leave with the Appellate Division. In the absence of 
this provision it is unclear whether a material witness order is 
interlocutory or final. The court which entered the order retains 
jurisdiction when an appeal is taken to enable the witness to apply 
to the court for a modification of the original order. 

The bill repeals N. J.S.2A;162-2 through N.J.S.2A:162 -4. 



SENATE JUDICIARY COMMITTEE 
STATEMENT TO 



ASSEMBLY, No, 1043 
STATE OF NEW JERSEY 

DATED: MAY 5, 1994 

The Senate Judiciary Committee reports favorably Assembly 
Bill No. 1043. 

In criminal law, a witness whose testimony is crucial to either 
the defense or prosecution is referred to as a material witness. In 
most jurisdictions, if a material witness refuses to testify willingly, 
that witness may be requested to furnish bond for his appearance 
and, for want of surety, be confined until he testifies. The 
constitutionality of the present New Jersey statutes 
(N. J.S.2A:162-3 et seq.) governing the compelling of testimony in 
criminal proceedings was challenged in State v. Misik , 238 N.J. 
Super. 367 (Law Div. 1989). The court in Misik , while upholding the 
basic authority of the State to compel testimony in criminal 
proceedings, ruled that the present statutes lacked sufficient 
procedural safeguards and suggested guidelines to be followed by 
courts in the future in dealing with material witnesses. The court 
in Misik further suggested that the Legislature should enact 
statutory provisions governing material witnesses. 

In response to the concerns raised in Misik , this bill would repeal 
the existing statutes dealing with testimony in criminal cases and 
enact a new chapter (Chapter 104) pertaining to material witnesses 
as part of Title 2C, New Jersey's criminal code. The provisions of 
the bill are based on recommendations of the Law Revision 
Commission. 

The following is a brief description of the provisions of the bill: 

2C: 104-1. This section defines a material witness as a person 
who has material evidence to the prosecution or defense of a 
crime. The section also defines a material witness order as a court 
order fixing conditions necessary to secure the appearance of a 
material witness. 

2C: 104-2. This section provides that either the prosecution or 
the defense may apply to Superior Court for an order compelling a 
person to appear at a material witness hearing if there is probable 
cause to believe that the person has information material to a 
pending criminal investigation and the person is unlikely to respond 
to a subpoena. An application may be accompanied by an 
application for an arrest warrant if there is probable cause to 
believe that person will not appear unless arrested. 

This section contains two changes from present law. First, 
present law does not seem to authorize the defense to compel the 
testimony of a material witness. Secondly, the court in Misik ruled 
that a material witness may only be compelled to testify if there is 
a pending indictment. This section contemplates that a material 
witness could be compelled to testify during the grand jury phase of 
a criminal investigation. 
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2C: 104-3. This section provides that if there is probable cause 
to believe that a material witness order may issue against the 
person named in the application, the court shall issue an order 
requiring the person to appear at a hearing. Notice of the hearing 
should be served upon the alleged material witness at least 48 hours 
before the hearing unless that time period is adjusted by a judge and 
the witness shall be notified of his right to be represented by an 
attorney. 

2C: 104-4. This section provides that a court may issue an arrest 
warrant for an alleged material witness if there is clear and 
convincing evidence that the person will not be available to testify 
unless arrested. Any person so arrested would be immediately 
brought to court. The court would then be required to release the 
arrested person under appropriate conditions unless confinement is 
the only method which would insure the appearance of the witness. 
If a person is confined, the material witness hearing must be held 
within 48 hours. 

2C: 104-5. This section authorizes law enforcement officers to 
arrest alleged material witnesses without a warrant in exigent 
circumstances such as an encounter between a law enforcement 
officer and a potential witness at a crime scene. The law 
enforcement officer must bring the arrested person before a judge 
immediately after arrest so that the judge may review the propriety 
of the arrest and set appropriate conditions of release. 

2C: 104-6. This section establishes procedures governing 
material witness hearings. If the court finds probable cause to 
believe that the person is unlikely to respond to a subpoena and has 
material information, the court shall declare that person to be a 
material witness and release the person under appropriate 
restraints. If the court finds by clear and convincing evidence that 
no other form of restraint will assure the appearance of a material 
witness, the court may order that the witness be confined. 

At a material witness hearing, the alleged material witness 
would have the right to be represented by counsel, the right to 
present witnesses and evidence and the right to cross-examine 
witnesses. 

2C: 104-7. This section lists conditions which a court may 
impose to insure the appearance of a material witness. Those 
conditions include placement in the custody of another person, 
travel restrictions and bail. 

This section also provides that a person confined as a material 
witness may not be held in jail but must be lodged in comfortable 
quarters and provided ordinary food. The State or the defense shall 
also pay the material witness $40.00 for each day confined. Present 
law requires a $3.00 per day payment. Federal law provides for the 
payment of $40.00 per day to material witnesses confined in 
connection with federal prosecutions. 

2C: 104-8. This section gives a material witness the right to 
apply to court for an order requiring the taking of a deposition to 
preserve the testimony of the witness. Deposition as an alternative 
to continued confinement is now allowed by court rule. The taking 
of a deposition to preserve testimony vacates any confinement 
order by the court and requires the court to modify the material 
witness order to assure that the least restrictive conditions of 
release be imposed on the material witness. 
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2C: 104-9. This section makes a material witness order a final 
order for purposes of appeal entitling the material witness to file an 
appeal without leave with the Appellate Division. In the absence of 
this provision it is unclear whether a material witness order is 
interlocutory or final. The court which entered the order retains 
jurisdiction when an appeal is taken to enable the witness to apply 
to the court for a modification of the original order. 

The bill repeals N. J.S.2A:162-2 through N. J.S.2A:162-4. 



